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BellSouth Telecommunications, inc. Patrick W. Turner

Legal Department General Counsel-South Carolina
1600 Williams Street

Suite 5200 803 401 2900

Columbia, SC 29201 Fax 803 254 1731

patrick turner@bellsouth.com

April 5,2005

Mr. Charles Terreni LA
Chief Clerk of the Commission Cons oo
Public Service Commission of South Carolina FE bt
Post Office Drawer 11649 R
Columbia, South Carolina 29211 b

Re:  Joint Petition for Arbitration of NewSouth Communications Corp., NuVox
Communications, Inc., KMC Telecom V, Inc., KMC Telecom III LLC,
and Xspedius [Affiliates] an Interconnection Agreement with BellSouth
Telecommunications, Inc. Pursuant to Section 252(b) of the
Communications Act of 1934, as Amended
Docket No. 2005-57-C

Dear Mr. Terrenti:

Enclosed for filing are the original and ten copies of BellSouth
Telecommunications, Inc.’s Answer to the Petition for Arbitration of NewSouth
Communications Corp., Nuvox Communications, Inc., KMC Telecom V, Inc., KMC
Telecom III LLC, and Xspedius Communications, LLC in the above-referenced matter.
By copy of this letter, BellSouth is serving this Answer on all parties of record to this
docket.

Sincerely,

Patrick W. Turner
PWT/nml
Enclosure

cc: All Parties of Record
DMS # 580038



BEFORE THE
PUBLIC SERVICE COMMISSION
OF SOUTH CAROLINA

In the Matter of
Joint Petition for Arbitration of

NewSouth Communications Corp.,

NuVox Communications, Inc.

KMC Telecom V, Inc., KMC Telecom III LLC, and
Xspedius Communications, LLC on Behalf of its
Operating Subsidiaries Xspedius Management Co.
Switched Services, LLC, Xspedius Management Co.
Of Charleston, LLC, Xspedius Management

Co. of Columbia, LLC, Xspedius Management Co.
Of Greenville, LLC, and Xspedius Management Co.
Of Spartanburg, LL.C

Docket No. 2003-57-C .,

Filed: April 5, 2005

Of an Interconnection Agreement with
BellSouth Telecommunications, Inc.
Pursuant to Section 252(b) of the
Communications Act of 1934, as Amended
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BELLSOUTH TELECOMMUNICATIONS, INC.’S ANSWER TO THE PETITION
FOR ARBITRATION OF NEWSOUTH COMMUNICATIONS CORP., NUVOX
COMMUNICATIONS, INC., KMC TELECOM V, INC., KMC TELECOM III LLC,
AND XSPEDIUS COMMUNICATIONS, LLC

Pursuant to 47 U.S.C. § 252(b)(3), BellSouth Telecommunications, Inc. (“BellSouth”),
responds to the Petition for Arbitration (“Petition™) filed by NewSouth Communications Corp.,
NuVox Communications, Inc., KMC Telecom V, Inc., KMC Telecom III, LLC, and Xspedius
Communications, LLC, on behalf of its South Carolina operating subsidiaries (collectively,
“Petitioners”) and states the following:

1. Sections 251 and 252 of the Telecommunications Act of 1996 (“1996 Act”)

encourage negotiations between parties to reach local interconnection agreements. Section



251(c)(1) of the 1996 Act requires incumbent local exchange companies to negotiate the
particular terms and conditions of agreements to fulfill the duties described in Sections 251(b)
and 251(c)(2)-(6).

2. As part of the negotiation process, the 1996 Act allows a party to petition a state
commission for arbitration of unresolved issues.! The petition must identify the issues resulting
from the negotiations that are resolved, as well as those that are unresolved.” The petitioning
party must submit along with its petition “all relevant documentation concerning: (1) the
unresolved issues; (2) the position of each of the parties with respect to those issues; and (3) any
other issues discussed and resolved by the parties.” A non-petitioning party to a negotiation
under this section may respond to the other party’s petition and provide such additional
information as it wishes within 25 days after a commission receives the petition.* The 1996 Act
limits a commission’s consideration of any petition (and any response thereto) to the unresolved
issues set forth in the petition and in the response.’

3. Through the arbitration process, a commission must resolve the unresolved issues
ensuring that the requirements of Sections 251 and 252 of the 1996 Act are met. The obligations
contained in those sections of the 1996 Act are the obligations that form the basis for negotiation,
and if negotiations are unsuccessful, then form the basis for arbitration. Issues or topics not

specifically related to these areas are outside the scope of an arbitration proceeding. Once a

47 U.S.C. § 252(b)(2).
See generally, 47 U.S.C. §§ 252 (b)(2)(A) and 252 (b)(4).
47 U.S.C. § 252(b)(2).
47 U.S.C. § 252(b)(3).
47 U.S.C. § 252(b)(4).
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commission has provided guidance on the unresolved issues, the parties must incorporate those
resolutions into a final agreement to be submitted to a commission for approval.’

4. BellSouth and Petitioners previously entered into interconnection agreements in
South Carolina that have now expired. Although BellSouth and Petitioners negotiated in good
faith as to the terms and conditions for a new interconnection agreement, the parties have been
unable to reach agreement on some issues and, as a result, Petitioners filed their Petition.
BellSouth responds below to each of the separately numbered paragraphs of the Petition:

5. BellSouth lacks information sufficient to either admit or deny the allegations in
Paragraph 1 of the Petition. These allegations, therefore, are denied.

6. The allegations in Paragraph 2 of the Petition require no response from BellSouth.

7. BellSouth admits the allegations in Paragraph 3 of the Petition, except the
allegation that “BellSouth has, at relevant times been a dominant provider of telephone exchange
service.” Petitioners do not define the term “dominant carrier,” and BellSouth does not know
what significance is intended by this term in the context of Paragraph 3. Accordingly, this
allegation is denied.

8. BellSouth states that the provisions of the 1996 Act referenced in Paragraph 15 of
the Petition speak for themselves and require no response from BellSouth. In an abundance of
caution, the allegations of Paragraph 15 of the Petition are denied to the extent that they are
inconsistent with BellSouth’s statement of the issues and/or with BellSouth’s position on the
issues as set forth in Exhibit A to this Answer.

9. BellSouth is without knowledge of the allegations of Paragraphs 5-7 of the

Petition. Accordingly, they are denied.

6 47U.S.C. § 252(a).



10.  Responding to the allegations in Paragraph 8 of the Petition, BellSouth admits
only that Petitioners are operating under expired interconnection agreements. BellSouth denies
the allegation “that Joint Petitioners and BellSouth have agreed to continue to operate pursuant to
the rates, terms, and conditions of their respective interconnection agreements until such time as
their replacement interconnection agreements are approved by the Commission.” BellSouth’s
position regarding the proper scope of the parties’ “Abeyance Agreement” is fully set forth in
BellSouth’s Brief in Response to Petition for Emergency Relief, pp. 22-28, filed on March 8,
20035, in Docket No. 2004-316-C, which is incorporated herein by reference.

11.  The allegations of Paragraphs 9 and 10 are admitted.

12.  The allegations in Paragraph 11 of the Petition are admitted to the extent such
allegations accurately quote paragraph 5 of the Joint Motion to Withdraw Petition for Arbitration
that the parties filed on July 16, 2004, in Docket No. 2004-42-C.

13.  The allegations of Paragraph 12 of the Petition are denied. Commission Order
No. 2004-472, dated October 6, 2004, issued in Docket No. 2004-42-C (Order Granting Joint
Motion for Leave to Withdraw) speaks for itself and requires no response from BellSouth.

14.  BellSouth admits the allegations of Paragraph 13 of the Petition, with the
exception of the reference to “other applicable law.” Petitioners do not identify such law, and
BellSouth does not know what significance is intended by this term in the context of Paragraph
13. Accordingly, this allegation is denied.

15. Responding to the allegations of Paragraph 14 of the Petition, it remains

BellSouth’s position that it is improper for Joint Petitioners to file a Joint Petition for arbitration.”

" See Docket No. 2004-42-C, BellSouth’s Motion to Sever or to Adopt Procedural
Requirements filed on February 27, 2004, and BellSouth’s Reply to Petitioners’ Response to
BellSouth’s Motion to Sever, filed on March 15, 2004.



That said, BellSouth will abide by the terms of Commission Order Nos. 2004-470 and 2004-472,
issued in Docket No. 2004-42-C.

16.  BellSouth states that the provisions of the 1996 Act referenced in Paragraph 15
speak for themselves and require no response from BellSouth.

17.  BellSouth admits that the pertinent statutory deadlines are accurately set forth in
Paragraph 16 of the Petition, and BellSouth admits that the initial Joint Petition and the revised
Joint Petition were timely filed. The remainder of this Paragraph references sections of the 1996
Act and Commission Order No. 2004-472, all of which speaks for itself. Accordingly, no
response from BellSouth is required.

18.  BellSouth states that the provisions of law referenced in Paragraphs 17-21 if the
Petition speak for themselves and require no response from BellSouth. In an abundance of
caution, the allegations of Paragraphs 17-21 of the Petition are denied to the extent that they are
inconsistent with BellSouth’s statement of the issues and/or with BellSouth’s position on the
issues as set forth in Exhibit A to this Answer.

19.  In response to Paragraphs 22 and 23 of the Petition, BellSouth states that these
Paragraphs do not contain factual allegations to which a response is required, but rather are
composed of a list of the issues as framed by the Petitioners, along with the Petitioners’ positions
on the issues and some of BellSouth’s positions on the issues. Given the ongoing nature of
negotiations, and in the spirit of compromise, BellSouth has modified its position on a number of
issues to address the Petitioners’ concerns. Some of BellSouth’s proposals were made after the
filing of the Petition, and are thus not included in Paragraph 23. Additionally, some issues (63,
94, and 96) have been resolved since the filing of the Petition, yet remain in Paragraph 23.

Further, Paragraph 23 contains numerous statements that inaccurately reflect the scope of the



parties’ Abeyance Agreement. See CLECs’ Position regarding Items 23, 107, 111,112,113, and
114.

To provide the Commission with an updated and accurate view of the parties’ position,
attached as Exhibit A to this Answer is an updated Matrix that reflects the unresolved issues and
the positions of both BellSouth and the Petitioners. Each statement of an issue contained in the
Matrix has been agreed upon by the parties unless otherwise indicated. The Matrix also
identifies the issues that have been resolved since the filing of the original Petition on February
11, 2004. In each such instance, the issue number remains in the attached Matrix (so that it
matches the numbering of the matrix attached to the Petition), but the statement of the issue and
the parties’ respective positions have been replaced by a notation that the issue has been
resolved.

To the extent that any of the allegations in Paragraphs 22 and 23 of the Petition are
inconsistent with BellSouth’s statement of the issues and/or with BellSouth’s position on the
issues as set forth in Exhibit A to this Answer, such allegations are denied.

20.  BellSouth is in the process of finalizing redlined copies of the various attachments
that comprise the interconnection agreement that is the subject of this arbitration and that
accurately reflect resolved and unresolved provisions of the Interconnection Agreement.
BellSouth will file these attachments and serve them on the parties to this proceeding in the near
future.

21.  BellSouth has no objection to the Commission considering procedural requests of
the type set forth in Paragraph 24 of the Petition, so long as BellSouth receives notice of any

specific request by the Petitioners and is provided an opportunity to address any such request.



22.  In response to Paragraph 25, BellSouth admits that the remaining unresolved
issues require arbitration by the Commission.

23.  BellSouth denies that the Petitioners are entitled to the relief requested in the
“Wherefore” clause of the Petition. BellSouth also states that the Commission should reject the
Petitioners’ positions on each and every one of the issues set forth in the Petition and, instead,
should adopt BellSouth’s positions on each and every issue.

24.  BellSouth notes that national and state telecommunications law and policy is ever
changing and could potentially impact even those provisions of the parties’ interconnection
agreement that are not currently in dispute. In the event changes and/or clarifications of the law
impact the disputed and/or undisputed provisions of the parties’ interconnection agreement (and
the parties are unable to agree on how any such changes and/or clarifications are to be
incorporated into the parties’ interconnection agreement), BellSouth reserves the right to seek
further redress from the Commission on those issues.

25.  BellSouth denies each and every allegation in the Petition not expressly admitted
herein, and demands strict proof thereof.

26.  Finally, BellSouth states that the parties have not yet negotiated the TRRO and
have not raised substantive issues relating to the TRRO in this arbitration because it was not
effective until March 11, 2005. BellSouth reserves the right to address any additional issues
related to the TRRO in the existing Generic Change of Law proceedings or in any other

appropriate proceeding the Commission may establish.



Respectfully submitted, this 5th day of April, 2005.

BELLSOUTH TELECOMMUNICATIONS, INC.

Pamﬂwe\v

PATRICK W. TURNER

1600 Williams Street

Columbia, South Carolina 29201
(803) 401-2900

ROBERT A. CULPEPPER
BellSouth Center — Suite 4300
675 West Peachtree Street, N.E.
Atlanta, Georgia 30375

(404) 335-0769

579438



EXHIBIT A
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STATE OF SOUTH CAROLINA )
) CERTIFICATE OF SERVICE

COUNTY OF RICHLAND )
The undersigned, Nyla M. Laney, hereby certifies that she is employed by the
Legal Department for BellSouth Telecommunications, Inc. ("BellSouth") and that she has
caused BellSouth Telecommunications, Inc.’s Answer to the Petition for Arbitration of
NewSouth Communications Corp., Nuvox Communications, Inc., KMC Telecom V, Inc.,
KMC Telecom III LLC, and Xspedius Communications, LLC in Docket No. 2005-57-C
to be served upon the following this April 5, 2005:
Florence P. Belser, Esquire
General Counsel
Office of Regulatory Staff
Post Office Box 11263

Columbia, SC 29211 -
(U. S. Mail and Electronic Mail) '

F. David Butler, Esquire

Senior Counsel

S. C. Public Service Commission
Post Office Box 11649

Columbia, South Carolina 29211
(PSC Staff)

(U. S. Mail and Electronic Mail)

Jocelyn G. Boyd, Esquire

Staff Attorney

S. C. Public Service Commission
Post Office Box 11649

Columbia, South Carolina 29211
(PSC Staff)

(U. S. Mail and Electronic Mail)

Joseph Melchers

Chief Counsel

S.C. Public Service Commission
Post Office Box 11649
Columbia, South Carolina 29211
(PSC Staff)

(U.S. Mail and Electronic Mail)
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John J. Pringle, Esquire

Ellis Lawhorne & Sims, P.A.

Post Office Box 2285

Columbia, South Carolina 29202
(NewSouth, NuVox, KMC, Xspedius)
(U. S. Mail and Electronic Mail)

John J. Heitmann

Stephanie Joyce

Garrett R. Hargrave

KELLEY DRYE & WARREN LLP
1200 Nineteenth Street, N.W., Suite 500
Washington, D.C. 20036

(U. S. Mail and Electronic Mail)

Bo Russell

Regional Vice President — Regulatory and Legal Affairs SE
2 North Main Street

Greenville, South Carolina 29601

(NuVox/NewSouth)

(U. S. Mail and Electronic Mail)

Marva Brown Johnson

Senior Regulatory Policy Advisor
1755 North Brown Road
Lawrenceville, Georgia 30043
(KMC)

(U. S. Mail and Electronic Mail)

James C. Falvey

Senior Vice President — Regulatory Affairs
14405 Laurel Place

Laurel, Maryland 20707

(Xspedius)

(U. S. Mail and Electronic Mail)
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